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RESTRICTIVE CLAUSES IN INTERNATIONAL ARBITRATION 

TREATIES 

Until the great goal of the peace movement, that is to say, the world 
peace treaty without reservation of any kind and extending to all 
nations, shall at some future time have been concluded, two periods in 
the development of arbitration, each of which is in turn marked by three 
successive stages of growth, are clearly discernible. The first embraces 
the development of special treaties; the second that of the world treaty. 
In point of time, these two periods follow one another; yet the world 
treaty is ushered in even before the special treaty has reached its highest 
stage. 

Special treaties and the world treaty alike pass through three stages 
of development. The first is characterized by the fact that the re- 
spective treaties are concluded at all, regardless of the extent to which 
the parties thereto bind themselves. In the second stage the effort is 
made to limit and to define more and more precisely the stipulations 
existing to a greater or lesser extent in the first. And in the third we 
reach at last the treaty without reservation. 

As to the world treaty, we have as yet been unable to reach the first 
stage. In spite of the efforts to that end of many of the nations repre- 
sented at the First and Second Hague Peace Conferences, it was im- 
possible to overcome the opposition of the German Government. But 
it may nevertheless be considered certain that not many years will 
have passed before the hope for a world peace treaty is fulfilled. 1 I feel 

1 It is admirable to see with what steadfastness of purpose the German delegate, 
Philipp Zorn, professor in the university of Bonn, advocates the world arbitral treaty 
in Germany. Within the first five years following the Second Hague Conference, 
he has devoted not less than five addresses and articles to this problem, namely: 
(1) "Das volkerrechtliche Werk der beiden Haager Friedenskonferenzen," in Zeits- 
chriftfiir Politik, 1909, pp. 321 et seq.; (2) "Zur neuesten Entwicklung des Volker- 
rechts," in Festgabefur Giiterbock, 1910, pp. 197 et seq.; (3) "Das Deutsche Reich und 
die internationale Schiedsgerichtsbarkeit," address delivered as Rector Magnificus, 
1911; (4) "Die Schiedsgerichtsbarkeit in dem Leben der Volker und im interna- 
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convinced that the less importance we attach to the point that the treaty 
is to effect the widest possible juridical subjugation, the sooner shall we 
obtain results. It is not at all important whether the world treaty, 
which may be concluded at one of the coming Peace Conferences, is 
composed of a few or many clauses. Our efforts would rather be di- 
rected to the end that such a treaty, however circumscribed as to form, 
shall be adopted. When we shall have made a beginning by concluding 
a world treaty providing for reference to arbitration of a few matters 
of secondary importance, its further development will quickly follow 
along intelligent and conservative lines. If, however, we demand at 
the very beginning, a world treaty under which controversies of the 
most difficult character shall be unreservedly referred to arbitration, we 
will run the danger of still further retarding progress. Better, therefore, 
to try and make some progress, however small, than none at all. 

Though, in view of the present day conditions of the various states, a 
world treaty would be preferable to the many special treaties, 2 still 
the development of the special treaties is of great value to the juridical 
organization of the world. Since special treaties are, as it were, pre- 
cursors of the world treaty, each step in advance in the system of special 
treaties will later on accrue to the benefit of the world treaty. And 
while we have not as yet a world treaty, we may, nevertheless, exert 
some influence upon the evolution of such a treaty by concluding special 
treaties composed of as few stipulations as possible and expressed in 
language that cannot possibly be misunderstood. But above all, it is 
of great importance that our efforts be exerted to remove gradually all 
differences existing in the special treaties; for, the more homogeneous 
and uniform the special treaties are, the more readily the states will 
subsequently be able to agree upon and evolve a world treaty. 

If we cast a glance at the treaties which now embrace a large number 
of states, we cannot fail to see that we have not yet nearly reached the 
goal of a uniform, clearly expressed model, containing but few stipula- 
tions. It would be very difficult to establish a comparison between all 

tionalen Recht," address delivered at the 19th annual session of the Interparliamen- 
tary Union, at Geneva, 1912; and (5) "Die internationale Schiedsgerichtsbarkeit," 
in Handbueh der Politik, Vol. II, 1912, pp. 798 et seq. 

2 Cf . Schiicking, Der Slaatenverband der Haager Konferenzen, 1912, pp. 88 et seq. 
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arbitration treaties, because an authentic text of all has not up to the 
present time been published. In general, therefore, I limit myself to a 
survey of the arbitration treaties, published by the International 
Bureau 3 of the Hague Arbitration Court, and of a few others whose 
tenor is of special interest. The comparison is not intended to include 
all the features of the treaties; it covers only their stipulations. 

I. Treaties without reserves : 4 

(1) Italy-Denmark, (2) Italy-The Netherlands, (3) The Netherlands- 
Denmark, (4) Denmark-Portugal, (5) Italy-Argentina, (6) Treaty be- 
tween the Central American States, (7) Italy-Mexico. 5 

II. Treaties containing one exception: 6 

This concerns the exception regarding constitutional questions, and 
at the same time the practically meaningless restriction is made, exclud- 
ing controversies which may be definitively settled between the parties. 

(1) Uruguay-Argentina, (2) Spain-Santo Domingo, (3) Spain-San 
Salvador, (4) Spain-Uruguay, (5) Spain-Bolivia, (6) Spain-Colombia, 
(7) Spain-Honduras, (8) Argentina-Paraguay, (9) Argentina-Chile, 
(10) Argentina-Spain, (11) Argentina-Bolivia, (12) Argentina-Brazil. 

III. Treaties containing two exceptions: 7 

3 Traites generaux d 'arbitrage, communique's au bureau international de la Cour 
permanente d' Arbitrage, premiere serie, La Haye, 1911. 

4 As an illustration of such a treaty, we reproduce Article 1 of the treaty between 
Italy and Denmark, ratified May 22, 1906: "The high contracting parties pledge 
themselves to submit to the Permanent Court of Arbitration established at The 
Hague by the convention of July 29, 1899, all differences of whatever nature that 
might arise between them and which it might not be possible to settle through 
diplomatic channels, even in case these differences should arise from facts anterior 
to the conclusion of the present convention." 

5 1 have not been able to ascertain whether this treaty has been ratified. 

6 Articles 1 and 2 of the treaty concluded between Spain and Uruguay, ratified 
November 21, 1902, declare: "The high contracting parties pledge themselves to 
submit to arbitration all controversies of whatever nature which for any reason might 
arise between them, provided that they do not affect the fundamental precepts of 
the Constitution of either the one or the other country and always provided they 
cannot be settled by direct negotiations." "In virtue of this convention, those 
questions which may have been the object of definitive settlement between the high 
parties cannot be reconsidered and changed. In such case, arbitration shall be ex- 
clusively confined to questions arising in regard to the validity, interpretation and 
execution of the said settlements." 

7 Article 1 of the treaty ratified between Denmark and Spain, May 19, 1906, is 
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a. Reservations concerning the independence and integrity of the 
territory: 

(1) Denmark-Norway, (2) Italy-Norway. 

b. Reservations concerning independence and autonomy: 
The Netherlands-Portugal. 

c. Reservations concerning independence and national honor: 

(1) Italy-Peru, (2) Mexico-Argentina-Bolivia-Paraguay-Peru-Santo 
Domingo-San Salvador-Guatemala-Uruguay, (3) Mexico-Spain, (4) 
Spain-Guatemala. 

d. Reservations concerning independence and vital interests: 
(1) Denmark-Spain, (2) Spain-Sweden-Norway. 

IV. Treaties containing three exceptions: 8 

a. Reservations of independence, vital interests and sovereignty: 
(1) Russia-Sweden-Norway, (2) Denmark-Russia. 

b. Reservations of independence, vital interests, and integrity of 
territory: 

(1) Sweden-Norway, (2) Denmark-Sweden. 

c. Reservations of independence, vital interests and rights of third 
states : 

Belgium-Denmark. 

V. Treaties having four exceptions: 9 

an example: "The high contracting parties pledge themselves to refer to the Per- 
manent Court of Arbitration established at The Hague by the convention of July 29, 
1899, the differences which might arise between them and which it might not have 
been possible to settle through diplomatic channels; provided, however, that they do 
not concern either the vital interests or the independence of the respective countries." 

8 For example, we quote Articles 1 and 3 of the treaty concluded between Belgium 
and Denmark: "The high contracting parties pledge themselves to submit to the 
Permanent Court of Arbitration established at The Hague by the convention of 
July 29, 1899, all differences that might arise between them in the cases enumerated 
in Article 3, provided they do not concern either the vital interests or the inde- 
pendence of the contracting countries, and provided an amicable settlement shall 
not have been reached through direct diplomatic negotiations, or any other con- 
ciliatory agencies." "Arbitration shall be obligatory between the high contracting 
parties: (1) With the reservations indicated in Article 1, in case of disagreement 
concerning the application or the interpretation of all conventions already or to be 
concluded between them, excepting those in which third Powers might be concerned 
or to which they might have adhered. * * *" 

9 In illustration, we cite Article 1 of the Anglo-American arbitration treaty, ratified 
June 4, 1908: "Differences which may arise of a legal nature or relating to the in- 
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a. Reservations of independence, vital interests, national honor, and 
interests of third states: 

(1) America-Italy, (2) Italy-France, (3) Italy-England, (4) Italy- 
Switzerland, (5) Italy-Portugal, (6) France-The Netherlands, (7) Spain- 
France, (8) Spain-England, (9) France-England, (10) Spain-Portugal, 
(11) France-Sweden, (12) France-Norway, (13) Germany-England, 
(14) England-Sweden, (15) England-Norway, (16) England-Switzer- 
land, (17) England-Portugal, (18) France-Switzerland, (19) England- 
The Netherlands, (20) Portugal-Sweden-Norway, (21) Portugal-Swit- 
zerland, (22) Denmark-France, (23) Denmark-England, (24) Austria- 
Portugal, (25) France-Portugal, (26) Spain-Switzerland, (27) America- 
France, (28) America-Switzerland, (29) America-Mexico, (30) America- 
England, (31) America-Norway, (32) America-Portugal, (33) America- 
Spain, (34) America-Sweden, (35) America-The Netherlands, (36) Amer- 
ica-Japan, (37) America-Denmark, (38) America-China, (39) America- 
Peru, (40) Norway-Portugal, (41) France-Colombia, (42) America- 
Salvador, (43) England-Colombia, (44) America-Haiti, (45) America- 
Ecuador, (46) America-Bolivia, (47) America-Costa Rica, (48) America- 
Austria-Hungary, (49) America-Paraguay, (50) Portugal-Brazil, (51) 
England-Brazil, (52) Portugal-Nicaragua, (53) China-Brazil, (54) Por- 
tugal-Argentina, (55) Austria-Hungary-England. 

b. Reservations of independence, national honor, sovereignty and 
interests of third states: 

(1) Belgium-Switzerland, (2) Belgium-Spain, (3) Belgium-Nica- 
ragua. 

c. Reservations of independence, vital interests, sovereignty and 
interests of third states : 

(1) Belgium-Greece, (2) Belgium-Sweden-Norway, (3) Switzerland- 
Sweden-Norway. 

d. Reservations of independence, vital interests, integrity of territory 

and national honor: 

terpretation of treaties existing between the two contracting parties and which it 
may not have been possible to settle by diplomacy, shall be referred to the Per- 
manent Court of Arbitration established at The Hague by the convention of the 29th 
of July, 1899, provided, nevertheless, that they do not affect the vital interests, the 
independence, or the honor of the two contracting states, and do not concern the 
interests of third parties." 
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Bolivia-Brazil. 

VI. Treaties containing five exceptions: 10 

Reservations of independence, vital interests, national honor, sov- 
ereignty, and interests of third states: 

(1) Russia-Spain, (2) Belgium-Russia, (3) Belgium-Roumania, (4) 
Greece-Spain. 

To my knowledge there are no treaties containing more than five 
exceptions. It is to be noted especially that, even as classified above, 
the treaties still show great dissimilarities, as, for example, in case of the 
absence of express stipulation to the contrary, some of the treaties sub- 
mit to arbitration all questions, and some only certain questions, par- 
ticularly those of a purely legal nature, while in some exceptional treaties, 
cases are mentioned to which the exceptions may not be applied. 

In consequence, we find that, in the matter of reservations, the 
treaties still show at least fifteen different combinations. It is evidently 
the office of the science of international law to prepare for the future, as 
far as possible, a fusion and diminution of exceptions. In the attempt 
to draw guide-lines for that purpose, we must clearly distinguish between 
what is now, and what may be possible of accomplishment in a more or 
less distant future. 

At present we find still eight different kinds of exceptions in arbitra- 
tion treaties, namely, those dealing with the constitution, national honor, 
vital interests, independence, integrity of territory, autonomy, sover- 
eignty, and rights of third states. Even now, according to my judgment, 
the states might agree, in case they should not prefer a still more limited 
formula, to confine themselves in their treaties to the stipulations of 
"national honor and vital interests." 

10 As an example of such treaties, we quote Articles 1 and 3 of the arbitration treaty 
between Greece and Spain, ratified March 11/24, 1910: "The high contracting parties 
engage themselves to submit to the Permanent Court of Arbitration, established at 
The Hague by the convention of July 29, 1899, the differences which might arise 
between them, in the cases enumerated in Article 3, provided they concern neither 
the honor nor the vital interests, the independence nor the sovereignty of the con- 
tracting countries. * * * " "With the reservations specified in Article 1, arbitra- 
tion shall be obligatory between the high contracting parties: (1) In case of disagree- 
ment concerning the application or the interpretation of all conventions already 
concluded or to be concluded between them, excepting those in which third Powers 
have participated or to which they have adhered. * * *" 
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With special reference to the reservation regarding the interests of 
third states, Nippold u has justly pointed to the fact, that this reserva- 
tion is so self-evident that it might as well be omitted from all arbitral 
treaties. That two states, in a controversy touching upon the rights of 
third states, should, without the latter's consent submit that contro- 
versy to arbitral decision, is a proposition that can certainly not be 
entertained. But, if the third state assents to the proposition, then 
there is not the slightest obstacle in the way of an arbitral settle- 
ment. 

In reference to the constitutional reservation, it should fully suffice to 
exclude from arbitral settlement only such constitutional questions as 
relate to vital interests. And in such cases, the constitutional reserva- 
tion would be included within that of vital interests. 

With reference to the exceptions of independence, integrity of terri- 
tory, autonomy and sovereignty, it is quite evident that they, one and 
all, present questions of vital interests, and that it is quite unnecessary 
to set them forth separately along with the reservation of vital interests. 
When, therefore, special treaties include at the same time stipulations 
concerning vital interests, independence, integrity of territory or others 
of like nature, such treaties, in my judgment, have little of an ideal char- 
acter. 

It would, therefore, not be a bad plan, if the states which generally 
include three, four or five exceptions in their arbitration treaties, should 
henceforth restrict themselves to those of national honor and vital in- 
terests. So far as I know, it is very remarkable that there is not a single 
arbitration treaty containing these two stipulations only, although the 
Russian proposition regarding obligatory arbitration, presented at the 
First Hague Conference, dealt with these two only. 

What then is the next step one must take for the simplification and pre- 
cision of the exceptions? I am of opinion that ere long, the exception re- 
garding national honor will be excluded from arbitration treaties, for ques- 
tions of honor are quite referable to arbitral settlement. It is only our 
present false conception of honor which is preventing the states from re- 
ferring this kind of disputes to unreserved arbitration. This thought has 
been so frequently expressed in America, that reiteration of it at this 

11 Die Fortbildung des Verfahrens in volkerrechtlichen Streitigkeiten, 1907, p. 221. 



308 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

time seems unnecessary. If, however, questions of honor so serious as to 
affect the vital interests of the nations should arise, such questions will 
be excepted from unreserved arbitration by reason of the reservation 
concerning vital interests. But even supposing the exception concerning 
national honor were gotten rid of, there would still be left that of vital 
interests. And the question naturally arises, can this exception also be 
eliminated without serious difficulty? To my mind, the juridical status 
of this matter is as follows: 

The juridical organization of the world cannot be effected by welding 
all the states of the world into one realm wherein all nationalities will 
intermingle. The independence of distinct states is the foundation pillar 
upon which all organic processes rest. International law rests and will 
ever continue to rest upon the existence of juxtaposed independent 
states. This independence, however, is assured only when the vital in- 
terests of the individual states are respected. 

In questions of secondary importance, not affecting the vital interests, 
arbitral settlement is ever advisable in consideration of the mere fact 
that a war always results in greater harm than even complete defeat in 
arbitration. But the matter is quite different when we are confronted 
with questions affecting a people's vital interests. In such matters, 
exigencies arise that are of such importance to the life of the state that 
its further existence is jeopardized if some at least of these exigencies 
are not met. 

Consequently, if we had such ideal judges, that in each particular case 
where the vital interests of two states are opposed the legal dispute could 
be settled in a manner not endangering the vital interests of both states, 
there never would be the slightest hesitancy to refer vital questions 
to obligatory arbitration. But, do we at the present time have such ideal 
judges? In answering this question we cannot evade the admission that 
there is not as yet at The Hague a body of judges who, by habits acquired 
from long years of experience, are able to render a decision as nearly ideal 
as man's judgment can conceive. But even supposing we had such 
judges, we could not feel absolutely certain that decisions rendered in 
such questions would bring satisfaction to all the parties concerned. It 
is exceedingly difficult to define the concept of vital interests. The 
judges may quite naturally hold varying opinions in regard to this 
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question; and it is possible, that the decision might prove injurious to 
the legitimate vital interests of a party. 

If what has just been said is accepted as correct, that is to say, if 
there is the slightest possibility that the legitimate vital interests of a 
state may be harmed, by the arbitral decision, it is then impossible to 
refer questions of vital interest to arbitration. We should remember 
that, when a state subjects itself to the decision of an arbitral court, it 
must fulfill in good faith the lawful decision of the tribunal, however 
unfavorably affected thereby. Even in case of absolute defeat, it must 
stand ready to carry out the decision. And it can do this only when there 
is a guarantee that the decision does not harmfully affect its continued 
existence, that is to say, its vital interests. But, if there is the slightest 
possibility that the decision jeopardizes its vital interests, it cannot then 
enter into an obligation to submit unreservedly to the arbitral decision, 
that is to say, it may not, as an honorable entity, conclude such an 
arbitration treaty. 12 

The special importance which most states attach to the exception 
concerning independence supports my point of view. All the treaties 
referred to in this article, having two or more stipulations, contain this 
particular one. Independence is, however, such an important pre- 
sumption, such an important vital interest of the states, that such a 
stipulation should be considered superfluous. It is quite reasonable to 
state that an arbitral decision must not affect the independence of the 
states, and that it should also be possible to settle by arbitration ques- 
tions regarding independence. This would in fact be just, if it were 
absolutely impossible that the independence of a state could ever be 
affected by an arbitral decision. But how can we be sure of this? As 
yet, there are some fundamental rights of the states that are not gener- 
ally recognized; and as yet we cannot, therefore, appeal against the 
decision of an arbitral court for violation of one of these fundamental 
rights. Who will maintain that on the basis of some purely judicial 
interpretation an arbitral court may not decide against the independence 
of a state? This is quite improbable. But such a contingency is not 

12 It is a fact that differences of real vital interests have never yet been composed 
arbitrally . It cannot be said that even the Alabama dispute or Newfoundland dispute 
comes within this class of most difficult questions. 
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impossible; and because of this imminent possibility, the states make the 
independence exception part of almost all arbitration treaties. 

From what has been said, we conclude that the reservation concerning 
vital interests is inherent in arbitration treaties, and that treaties not 
containing this stipulation cannot be justified from the juridical point 
of view. 13 Logically viewed, we must admit that even when not def- 
initely expressed, the stipulation concerning vital interests is yet in- 
cluded in all arbitration treaties. In reference to this point, Zorn was 
quite correct when, at the meeting of the Interparliamentary Union 
at Geneva in 1912, he said: 

When I review the development of this question from the time when 
Martens presented his project, to the time of the Taft proposal, I am 
convinced that arbitration treaties containing no reservations cannot 
be attained as long as the fundamental principles on which international 
law and the mutual intercourse of the states rest, remain the same 
as they now are. By this I do not mean to say that such treaties can- 
not be concluded. But, in accordance with the present status of inter- 
national law, they cannot be carried out. * * * And for this very rea- 
son, I believe that the famous exception which exists and will ever exist, 
expressed or not, may be omitted from the text of the treaties because it 
constitutes a necessary part of the independence of the state. 14 

I do not, of course, believe that it would be well if the states should 
omit this stipulation and leave it to be understood. Greater clearness 
will certainly be insured by inserting this stipulation into every treaty. 

But, whatever the difficulties in the path, we must not cease our 
efforts to perfect international arbitration treaties. And we naturally 
will ask what we can do to further the conclusion of arbitration treaties 
containing no reservations. In the first place, and having in mind the 
Swedish-Norwegian arbitration treaty, it might be proposed that the 
states submit to arbitral decision the question whether the particular 
controversy involves vital interests, so that the stipulation might not 

13 In saying this, I do not wish to appear as opposing the new project of an Anglo- 
American arbitration treaty, to which I have, on the contrary, given a different 
interpretation and shown proof of my sympathetic interest. Cf. my essay "Der 
englisch-amerikanische Schiedsvertrag," in Zeitschrift fur Volkerrecht und Bundes- 
staatsrecht," 1912, No. 3. 

14 Cf. also the other contributions of Zorn, referred to above. Lammasch is of a 
different opinion in Jahrbuch des Oeffmtlichen Rechts, 1912, p. 109, and Schiicking, 
before cited, p. 131. 
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be too frequently and arbitrarily used. But, as a result of what has 
already been said, it seems logical that, if an arbitral court cannot 
settle questions of vital interests, it cannot with certainty decide the 
preliminary question. 15 For the very difficulty in this matter is our ig- 
norance as to what vital interests are. Yet, if, in spite of this fact, 
some state should wish to submit the preliminary question to arbitra- 
tion, it should then to be logical renounce definitively the insertion of the 
stipulation concerning vital interests. 

I believe, however, that we can approach more nearly the great goal 
of arbitration without reservation by proceeding along these lines: 

(1) We must try to gain an increasingly clearer conception of vital 
interests and establish its exact meaning. In the first place, the best 
thought of economists should be enlisted in behalf of this great work; 
for it is frequently questions of an economic character that concern or 
seem to concern vital interests. 

Jurists may, however, contribute largely to the illumination of the 
problem by finding out such groups of controversies as can never affect 
vital interests. At the Second Hague Peace Conference an international 
prize court was created to which definite prize questions are to be re- 
ferred unreservedly. It is my firm belief, that when the circumstances 
in prize questions are justly weighed, it will be found that such questions 
cannot possibly affect the vital interests of a state. During the dis- 
cussions at the Second Hague Peace Conference regarding the world 
arbitration treaty efforts were made to enumerate numerous cases of this 
kind that should be submitted to arbitration without reservation. Theo- 
rists in the science of law should, in more thoroughgoing fashion than 
hitherto, devote themselves to this problem. 

Contrary to views expressed by me in a previous study, 16 1 now declare 
that there may indeed be groups of controversies which can never affect 
the vital interests of the parties. But we are led to quite a different con- 
clusion when we answer the question, are there kinds of conflicts that 
never affect the honor of the parties? In this last case I still believe it 
may be freely asserted that, in particular groups of cases, there is more 

16 Lammasch agrees with this conclusion, before cited, p. 102. 
16 Cf . my commentary upon the Hague convention for the peaceful settlement of 
international disputes, 1911, pp. 63 et seq. 
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or less probability that national honor can never be affected; for, through 
the most various accidental circumstances, a controversy may develop 
into a question of honor. But this fact is in my judgment of little or no 
importance, since I should favor referring all questions of honor to ar- 
bitration. On the other hand, the case is quite different in regard to 
vital interests. For instance, how could a prize question ever affect all 
the basic foundations, that is to say, the vital interests of a state? 

The fact that the stipulation concerning vital interests is to be pre- 
sumed as forming part of the treaty, even when not expressed, can cer- 
tainly refer only to agreements of a general character and concerning a 
large group of controversies; it cannot, however, refer to special kinds of 
conflicts that in the opinion of the parties can never affect their vital 
interests. Therefore, I do not agree with Zorn, 17 who states that the 
prize court agreement implicitly contains the stipulation concerning 
vital interests. This view could be justified only if, by the prize court 
agreement, such controversies as might affect the vital interests had 
been submitted to arbitration. But this is not the case. The meaning 
of the agreement is not: We submit these vital interests (that is to say, 
prize questions) unreservedly to arbitration; rather, it is: Prize questions 
can never affect vital interests; therefore, in such questions, the stipulation 
regarding vital interests cannot be taken in consideration. 

This last point is made even clearer when we realize that in the enu- 
meration of groups of controversies which never affect vital interests, we 
are not at all concerned about further restricting, but solely about in- 
terpreting the particular stipulation. 

(2) The more the status of the territory of the states tends to become 
permanent, and especially as the earth becomes more completely par- 
titioned among the nations, the fewer will be the colonial questions 
which make up at the present time such a large number of the questions 
affecting vital interests. Again, as international traffic develops, and 
customs-boundaries between the nations disappear, fewer purely eco- 
nomic questions affecting vital interests will arise among the nations. 
Also, the attainment of the fair goal which Senator La Fontaine, one of 

" Cf. Zeitschrift fUr PolUik, II, p. 361. I find that Zorn does not draw a sharp 
enough distinction between the stipulations concerning national honor and vital 
interests. 



RESTRICTIVE CLAUSES IN INTERNATIONAL ARBITRATION TREATIES 313 

the oldest and most deserving peace advocates, sketched in beautiful 
words at the Geneva World Peace Congress of 1912, might in this con- 
nection prove of great significance. La Fontaine, in concluding his 
address of welcome, spoke as follows: 

We must also proclaim the international rights of man. The freedom 
to circulate, to associate, think and to possess must belong to every man 
over the fair circle of the whole world. The absurd legend that nations 
are restricted to their national territory and hostile to strangers must 
be brought to an end; the idea of Germany for the Germans, France for 
the French, China for the Chinese is a relic of past ages. This question 
of conflicts between the peoples, one of the most serious, if not the most 
serious, rests on misconception and error. In the place of hatred and 
envy I invite you to put this expression of liberation and concord: the 
earth for mankind. 

(3) This last view-point has already opened a new road to us, which 
will also take us nearer to the great goal : it is the gradual codification of 
international law, and above it all the fixation of certain fundamental 
laws. 18 It will, of course, not suffice to develop the material law only. 
Formal law also must be further unfolded. When, for instance, the 
territory of a state is guaranteed, an arbitral court might, in spite of 
this fact, disregard this fundamental principle; this can be prevented 
only by creating legal agencies against arbitral decisions. The comple- 
tion of arbitral jurisprudence is, therefore, included also in this develop- 
ment. 

(4) But the completion of arbitral jurisprudence will very likely 
prove less important, because the creation of a real international juris- 
prudence and of an International Court of Justice is a question of only 
a short time. And when we shall have such a court, the states will then 
be, better than hitherto, insured against legal errors. It will then also 
be possible to submit more controversies than heretofore to arbitral 
settlement. The states will also more frequently realize the good results 
of this way of settling disputes and be induced to refer more to such a 
court. 

All these elements will contribute more and more to the end that some 

day all controversies will be settled through the intermediation of an 

impartial tribunal. 

18 Cf. de Jong, "Vblkerrechtskodifikation und Genfer Friedens-kongress," in 
Friedenswarte, 1912, p. 329. 



314 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

But, at the close of this essay, the question might well be asked: Is 
it not true then, in accordance with what has been said, that questions 
of vital interests can at present be decided by the sword alone? Are 
not all efforts made to settle all these great controversies through pacific 
means, exerted in vain? 

In my judgment we have even now at our disposal a peaceful and 
honorable way to settle questions of vital interest, that is to say, ad- 
justment through diplomatic channels. More and more in the great 
questions of foreign relations, the nations will and must look not merely 
to their own respective interests, but take into consideration the fact 
that they are part of a community of states, that is to say, of one civil- 
ized community, in which they must all have consideration for each 
other. This consideration for the interests of the opponent must, of 
course, never lead to a sacrifice of the vital necessities of their own 
people. But in case the opponent stands ready to respect the conditions 
of our existence, for the sole purpose of increasing our prestige or of 
weakening and humiliating the other party, we must not exact more 
than is our due. If we ask that the opponent respect our vital interests, 
then we must leave his own unimpaired also. 

There is now manifest in the faithful execution by the states of nu- 
merous non-political treaties a powerful sense of justice in the community 
of states which we must assiduously foster. It is the duty of the ad- 
vocates of peace to point incessantly to that noble idea and call it to 
the attention of the states. In this way there is the possibility of set- 
tling through diplomatic negotiations all those controversies that can- 
not at present be adjusted through arbitration. 

Dr. Hans Wehberg. 



